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SUPREME COURT OF NIGERIA
12TH MAY, 2006. SC. 329/2001

CORAM:- U. A. KALGO, A. O. EJIWUNMI, D. MUSDAPHER,
M. MOHAMMED, W. S. N. ONNOGHEN, JJSC

DAVID MBANI
(For and as representing Ndakaa      .........................   APPELLANT
Family, Lusue Sogho, Bolga,
Rivers State)

AND
l. MBIABE BOSI
2. NKIKIRI AKUANE
3. NDI-MAKAE                ...........................   RESPONDENTS
4. N-LUBUE NSALO
__________________________________________________________

PLEADINGS - Evidence - Adduced contrary to pleadings - Must be
expunged when considering case (H1)

LAND LAW - Title - Proof of - May be by one or more of five methods
- Including  traditional evidence - Acts of ownership - And proof of
possession of connected land (H2)

APPEALS - Concurrent findings - Supported by evidence - Will not be
interfered with by appellate court - In the absence of special circum-
stances (H3)

FACTS
In Suit No. BHC/2/77, the Plaintiff/Appellant for himself and as

representing the Ndakaa family sued the Defendants/Respondents at the
Port Harcourt Division of the Rivers State High Court. Pleadings were
ordered, filed and exchanged. By paragraph 15 of the Appellant's State-
ment of Claim, the Appellant claimed against the Respondents jointly and
severally for:-

"(1) A declaration of title to the said land known as 'Lueboghi'
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situate at Luusue Sogho, in Bori Local Government Area; and
(2) A perpetual injunction restraining the defendant, her agents or

servants from claiming or selling the land in dispute and the 2nd, 3rd and
4th defendants from entering or in any way interfering with the plaintiff's
ownership of the said land".
In his paragraph 2, Appellant also pleaded that Respondents were natives
of Luusue Sogho. In the course of trial, however, P.W.1 testified that the
1st Respondent's ancestor and the 4th Respondent had migrated from
Kaani to settle in Luusue Sogho, contrary to Appellant's pleadings.

The learned trial judge, after the consideration of the parties' re-
spective traditional evidence, rejected Appellant's evidence and found for
the Respondents, having discountenanced P.W.1's testimony above as
going to no issue. He observed, obiter, that even  if the evidence before
him could be taken as establishing a grant, the nature of it could not have
been said to be conditional as contended by the Appellant. Dissatisfied,
Appellant appealed to the Court of Appeal where he also lost. He now
brought this further appeal contending inter alia, that trial court actually
found as a fact that there was actual grant by ancestors of the Appellant
to those of the Respondents, and that the Court of Appeal misinterpreted
the judgment of the trial court.
ISSUE FOR DETERMINATION

“Whether the court below was right by confirming the decision of
the trial Judge in this suit? Or whether the decision of the trial court was
properly confirmed by the court below?”

HELD  (Unanimously dismissing the appeal per EJIWUNMI JSC )
Evidence - Adduced contrary to pleadings
1.  In the course of that judgment, the court below rightly observed that
while the appellant in their pleadings pleaded that the respondents were
natives of Luusue Sogho, the appellant as P.W.1, in the course of his
evidence testified that the 1st respondent’s ancestor and the 4th respon-
dent had migrated from Kaani to settle in Luusue Sogho. As that evidence
of the 1st P.W., a pivotal witness for the appellant should have been
expunged from the Records on the principle that a party will only be
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permitted to call evidence to support his pleadings, evidence which was
deliberately or through evidence adduced which is contrary to his plead-
ings must be expunged when considering the case.  (p. 1791 C)

Title - Proof of
2. It is also necessary to advert to the principle settled by a long line of
cases that the duty lies on the plaintiff seeking for a declaration of title to
land to lead such evidence as would lead a court to make that declaration
in his favour.  In this regard also, the appellants bearing in mind the
settled principle that there are five ways of establishing the ownership of
land by any of the following five ways viz;

(a) By traditional evidence.
(b) By acts of ownership extending over a sufficient length of

time which acts are numerous and positive enough to warrant the infer-
ence that they are true owners.

(c)  By acts of long possession and enjoyment of the land in dis-
pute.

(d) By the production of documents of title which must be au-
thenticated.

(e) By proof of possession of connected or adjacent land in cir-
cumstances rendering it probable that the owners of such connected or
adjacent land would in addition be the owners of the land in dispute.
(p. 1791 F)

Concurrent findings
3.  In any event, it must be borne in mind that this court will not interfere
with the concurrent findings of fact made by the trial court and the Court
of Appeal unless such findings are perverse or are not supported by the
evidence or are reached as a result of a wrong application of evidence or
any principle of substantive law or procedure.

It is thus clear from the above authorities that the appellant bears
the duty of persuading this court to interfere with the concurrent find-
ings of the lower court and the trial court. However, from what I have
said above, it is my humble view that the appellant has not discharged
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that burden. (p. 1792 F)

NOTABLE POINTS OF INTEREST
ONNOGHEN JSC
1. A document or judgment must be interpreted as a whole
It is settled law that in interpreting a document or judgment, the docu-
ment or judgment must be read as a whole and interpreted in that light
with effort being made to achieve harmony among the parts, see Akaighe
V Idama (1964) All NLR (Reprint) 317 at 322.1 hold the view that it  is in
the light of that principle of interpretation that the issue in controversy
between the parties in the instant case can be resolved.  (p. 1797 B)

2. Style writing a judgment is immaterial once it contain the traditional
elements.
Before concluding this judgment, it is important to note that there is no
particular format in writing a judgment. What matters is the content of
the judgment on the issues and once the judgment contains the traditional
elements, I hold the view that it is not the duty of an appellate court to
interfere therewith merely on the ground of style, which is personal. It is
very clear as demonstrated in this judgment that the learned trial Judge,
notwithstanding his style of writing the judgment, identified the issues,
evaluated the evidence adduced and made clear findings of facts and
arrived at definite conclusion.  (p. 1798 G)

REPRESENTATION
Oladejo Lamikanra, (with him, D.U. Obi), for the Appellant.
Ledum Mitee, for the Respondents.

CASES REFERRED TO
Akaighe V Idama (1964) All NLR (Reprint) 317 at 322
Enang v. Adu (1981) 11-12 S.C (Reprint) 17; (1981) 11-12 S.C 25
Nwadike v. Ibekwe (1987) 4 NWLR (Pt. 67) 718
Igwego v. Ezeugo (1992) 6 NWLR (Pt. 249) 561
Afegbai v. Attorney-General Edo State (2001) 7 S.C (Pt. II) 1; (2001)
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FWLR (Pt. 69) 1352; (2001) 14 NWLR (Pt. 733) 425
Arabambi v. Advance Beverages Ind. Ltd. (2005) 12 S.C (Pt. II); (2005)
FWLR 581.3
Idundun v. Okumagba (1976) 9-10 S.C. (Reprint) 140; (1976) 9-10 S.C.
227; (1976) 1 NMLR 200
Omoregie v. Idugienwanye (1985) 2 NWLR 41 at 54 - 59
Piaro v. Tenalo (1976) 12 S.C (Reprint) 19; (1976) 12 S.C 31 at 37
Achiakpa v. Nduka (2001) 7 S.C (Pt. Ill) 125; (2001) FWLR (Pt. 71)
1804 SC at page 282
The National Investment & Properties Co. Ltd. v. The Thompson Orga-
nization Ltd. & Ors. (1969) NMLR 99
Adesanoye v. Adewole (2000) 5 S.C. 124; (2000) 9 NWLR (Pt. 671)
127 at 144 (C-D)
Garba v. State (2000) 4 S.C. (Pt. II) 157; (2000) 6 NWLR (Pt. 661) 378
at 386 (A-F)
Honika Sawmill (Nig.) Ltd. v. Hoff (1994) 2 NWLR (Pt. 326) 252 at 262
(A-D)
Kojo II v. Bonsie (1957) 1 WLR 1223; Bob Akaighe v. Idama (1964) All
NLR (Reprint) 317 at 322

LEAD JUDGMENT BY EJIWUNMI JSC
In Suit No. BHC/2/77, the appellant for himself and as represent-

ing the Ndakaa family, took out a Writ of Summons against the defen-
dants/respondents at the Port Harcourt Division of the Rivers State High
Court. Following the Order for pleadings, parties filed and exchanged
their pleadings. By paragraph 15 of the appellant’s Statement of Claim,
the appellant claimed against the respondents jointly and severally for:-

“(1)  A declaration of title to the said land known as “Lueboghi”
situate at Lusue Sogho, in Bori Local Government Area; and

(2) A perpetual injunction restraining the defendant, her agents
or servants from claiming or selling the land in dispute and the 2nd, 3rd
and 4th defendants from entering or in any way interfering with the
plaintiff ’s ownership of the said land.”

The facts leading to this action may be put thus: The appellant and
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the respondents are both natives of Lusue Sogho. The piece of land in
dispute forms part of the land that the plaintiff’s ancestor, Berekara Ngaa,
had acquired by original occupation. He exercised such acts of owner-
ship as farming on and giving portions of it to needy settlers who arrived
the area later than he did. It is his claim that one of such settlers was
Agoo Bosi, an ancestor of the 1st respondent who emigrated from nearby
village of Kaani. The grant made to the said ancestor of the 1st respon-
dent was on the condition that the grant would revert back to the appel-
lant should the grantee decide to leave the land. It is further claimed by
the appellant that sometime in or about 1976, the 1st respondent sold part
of the disputed land granted to him to the 2nd respondent. And sometime
in 1977, the 1st respondent sold another portion of the disputed land to
the 2nd respondent. All these transactions took place, according to the
appellant, without his consent. However, appellant claimed that follow-
ing each of these transactions, he reported same to the Chief and Elders
of Lusue Sogho. Sequel to his reports, he claimed that with the consent
of the parties who in accordance with their customary method of inves-
tigating title to land, consulted the Chief Juju Priest at Bianu. The priest
upon consulting his oracle revealed to them that the land belonged to the
family of the appellant. Therefore, the appellant had to commence this
action to stem the activities of the 1st respondent in respect of the dis-
puted land.

On the other hand, it is the case of the 1st respondent that she is
the owner of the disputed land by original acquisition as it was founded
many centuries ago by her ancestor named Beeanaa. That the land even-
tually devolved down to her according to Khana native law and custom.
She admitted selling part of the land to the 3rd respondent. Furthermore,
she admitted that the oracle was consulted as claimed by the appellant
but with regard to the claim of the appellant that the oracle revealed that
the land belonged to his family, it is the claim of the 1st respondent that
the revelation of the oracle was that the land belonged to her family and
it had never belonged to the appellant.

On the basis of the evidence led at the trial court, the learned trial
Judge rejected in his judgment the appellant’s evidence in support of the

Mbani v. Bosi (2006) 5 KLR  Ejiwunmi JSC
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traditional evidence he rested his case upon. Judgment was therefore
given in favour of the respondent. As the appellant was not satisfied with
that decision of the trial court, he appealed to the court below, and as he
also lost his appeal in that court, he has further appealed to this court,

In this court, two grounds of appeal were filed to challenge the
judgment of the court below. And in accordance with the Rules of the
court, briefs were filed and exchanged between the parties. It is interest-
ing to note that in their respective briefs, only one issue was raised by
both parties for the determination of the appeal. As the issues so framed
are similar in terms, I will however consider the merits of this appeal
upon the issue as framed for the appellant in his brief. It reads:-

“Whether the court below was right by confirming the decision of
the trial Judge in this suit? Or whether the decision of the trial court was
properly confirmed by the court below?”

For the basis of his argument in the appellant’s brief, learned counsel
for the appellant proceeded to raise a question as to whether the court
below was correct by upholding the judgment of the trial court. He then
responded to his own question by submitting that the court below was
wrong. In his view therefore, the court below misconstrued the judg-
ment of the dial court and referred to the judgment reached thereon thus
and I quote:

“Without equivocation, the trial court after meandering through
the plethora of available evidence did not out rightly reject the appel-
lants to evidence in relation to the grant of the land by the ancestor of the
appellants to that of the respondents.

For his part, learned counsel for the appellant, after referring to a
portion of the judgment of the trial court, contends that what the trial
court found are:-

“(i) That there was an actual grant by the ancestors of the appel-
lants to the ancestors of the respondents.

(ii) That it was not a conditional grant.
(iii) That it was an absolute grant.
(iv) That no consideration was offered by the respondents for the

said grant.”



   B

   C

   D

   E

   F

   G

   H

1788 Mbani v. Bosi (2006) 5 KLR  Ejiwunmi JSC

To him, the above which he refers to as plausible deductions from
that part of the judgment, then submits that the court below cannot be
correct in holding that the trial Judge did not find as a fact any grant by
the appellant in favour of the respondents. It is also the submission of
appellant’s counsel that in view of the inconsistencies in the findings of
whether the grant to the respondents was a conditional or an absolute
grant and the inconsistency of the trial court with regard to the evaluation
of the evidence led before it, the court below should not have upheld the
judgment of the trial court. Moreso, where the trial Judge rejected the
traditional evidence of the appellant in one breath, and later turned round
to hold that the  same traditional history was not challenged. It is also his
contention that the judgment of the trial court was based on intuition and
at the whim of the judge, the court below should not have upheld that
judgment of the trial court. For this proposition, he cited the case of
Sagay v. Sajere (2000) 4 S.C. (Pt.I) 187; (2000) 77 LRCN 1110 at 1114
& 1123.

The first point taken for the respondents, in the respondent’ brief
by their learned counsel is that the learned counsel for the appellant clearly
read out of its context, that part of the judgment of the trial court pertain-
ing to whether a grant or conditional grant was made or not made by the
appellant in favour of the respondents. He then submitted that reading
passages of a judgment out of its context rather than reading them to-
gether to achieve the desired harmony has been held to be improper. See
Bob Akaighe v. Idama (1964) All NLR (Reprint) p. 317 & 322.

Learned counsel for the respondents then submits that had the
learned counsel for the appellant read the passage fully as expected of
counsel, he would have seen that the learned trial Judge properly identi-
fied the issues joined by the parties, and properly resolved the questions
raised before him in favour of the respondents. And that the court below
has the right to have upheld the judgment of the trial court. Also, the
learned counsel for the respondents, argued that the trial court consid-
ered properly the questions relating to the traditional evidence led by the
parties, before resolving that aspect of the dispute between the parties. It
is also argued for the respondents that it was not open to the appellants to



B

C

D

E

F

G

H

1789Mbani v. Bosi (2006) 5 KLR  Ejiwunmi JSC

complain in this appeal about inconsistencies in the judgment, when no
grounds of appeal were filed in nor issues raised in that regard. It is
therefore his contention that the arguments of the appellant thereon be
discountenanced. In support of his several submissions, he made refer-
ence to the following cases: Adesanoye v. Adewole (2000) 5 S.C. 124;
(2000) 9 NWLR (Pt. 671) 127 at 144 (C-D); Garba v. State (2000) 4
S.C. (Pt. II) 157; (2000) 6 NWLR (Pt. 661) 378 at 386 (A-F); Honika
Sawmill (Nig.) Ltd. v. Hoff (1994) 2 NWLR (Pt. 326) 252 at 262 (A-D);
Kojo II v. Bonsie (1957) 1 WLR 1223; Bob Akaighe v. Idama (1964) All
NLR (Reprint) 317 at 322. And he concluded his submissions by urging
that the appeal be dismissed.

Now, a very careful reading of the arguments of counsel particu-
larly that of the appellant has revealed that the thrust of the arguments for
the appellant is clearly a repetition of the argument advanced before the
court below and which that court found to be lacking in merit. In the
course of his argument in this appeal, it was argued for the appellant that
the court below was wrong in accepting the finding of the trial court that
the appellant failed to establish that his ancestors made a grant of the land
to the ancestors of the 1st respondent. The criticism of the appellant in
this regard is that the court below did not sufficiently advert to what
appears to be the prevarications of the trial court on the evidence led
before it. In order to determine whether the contention of the appellant
has merit, I deem it necessary to refer first to the conclusion reached by
the trial court on the law and evidence at p. 98 of the Record. This
reads:-

“Several legal authorities were cited in this case. I had read them
and these cases do not apply in the instant case in view of my findings of
fact and the decision reached. Had the plaintiff proved ownership and
that the grant was made as he alleged his family did, and the conduct of
the defendants shown as he did, then this claim could well had been one
of fore-facture of the grant. By asking for a declaration of ownership
simpliciter and not owner in reversion of the disputed area, or takes the
view that plaintiff wants to eject them through the back door. The injunc-
tion asked will then be to restrain them entering the portion they were
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granted to live. But this is not the case in this case. On the whole, I hold
that the plaintiff had not proved his case on the balance of probabilities
that his family is the owner of the land in dispute. The traditional history
of the defendants and the facts that they are in possession of the land and
the findings of the Chiefs and the oracle and positive acts of ownership
displayed by them had tilted the scale in favour of the defendants. I thus
hold that the plaintiff has not proved the case and the reliefs sought
cannot be granted. I therefore, dismiss the case of the plaintiff with cost
in favour of the defendants.”

It is patent from a careful reading of that passage that the view of
learned counsel for the appellant on the judgment of the trial court cannot
be right.

Let me now refer to the judgment of the court below at pages
182-183 of the Record of Proceedings where that court said thus:-

 “A careful reading of the entire portions of the judgment I have
reproduced, especially those parts I highlighted, shows that the Judge’s
ultimate conclusion on the first issue identified by him, and with which
we are presently concerned, was that the plaintiff/appellant had failed to
establish that his ancestor made a grant of the land to the ancestor of the
1st defendant. He came to this conclusion by examining the evidence
proffered by the plaintiff in this regard, especially where the plaintiff, as
P.W.1, testified that the 1st defendant’s ancestor and the 4th defendant
migrated from Kaani. He held this to be in conflict with the averment in
paragraph 2 of the Statement of Claim that the defendants were natives
of Lusue Sogho. He reasoned that if their ancestors had migrated from
Kaani to settle in Lusue Sogho, they could not be described as natives of
the latter place. For this reason, he held the evidence of the plaintiff that
the defendant’s ancestors were emigrants from Kaani to have gone to no
issue and discountenanced it. As he saw no other evidence outside that of
the plaintiff that the ancestors of the defendants emigrated from Kaani,
he held that the fact had not been proved. He then accepted the averment
in Paragraph 2 of the Statement of Claim that the defendants were na-
tives of Lusue Sogho. (See the concluding paragraphs of the first quota-
tion from the judgment). It was his conclusion also that even if the evi-

Mbani v. Bosi (2006) 5 KLR  Ejiwunmi JSC
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dence before him could be taken as establishing a grant, the nature of it,
as disclosed by the evidence, could not have been said to be a condi-
tional one as alleged by the appellant but an outright gift, with no right
of reversion.”

Having read that passage of the judgment quoted above, it is mani-
fest that the learned counsel for the appellant clearly failed to make any
valid point against the judgment of the court below upholding the judg-
ment of the trial court. The court below, apart from clearly reviewing the
relevant evidence came to the right conclusion that the appellant did not
establish their primary claim that the ancestor of the appellant, David
Mbani granted the land in dispute to the ancestors of the 1st respondent.
In the course of that judgment, the court below rightly observed
that while the appellant in their pleadings pleaded that the respon-
dents were natives of Luusue Sogho, the appellant as P.W.1, in the
course of his evidence testified that the 1st respondent’s ancestor
and the 4th respondent had migrated from Kaani to settle in Luusue
Sogho. As that evidence of the 1st P.W., a pivotal witness for the
appellant should have been expunged from the Records on the prin-
ciple that a party will only be permitted to call evidence to support
his pleadings, evidence which was deliberately or through negli-
gence adduced which is contrary to his pleadings must be expunged
when considering the case. See The National Investment & Properties
Co. Ltd. v. The Thompson Organization Ltd. & Ors. (1969) NMLR 99.
While it is clear that the evidence of P.W.4 was not expunged, it is mani-
fest that such evidence led contrary to his pleadings cannot but affect the
credibility of the 1st P.W. It is also necessary to advert to the prin-
ciple settled by a long line of cases that the duty lies on the plaintiff
seeking for a declaration of title to land to lead such evidence as
would lead a court to make that declaration in his favour.  In this
regard also, the appellants bearing in mind the settled principle
that there are five ways of establishing the ownership of land by
any of the following five ways viz;

(a) By traditional evidence.
(b) By acts of ownership extending over a sufficient length of
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time which acts are numerous and positive enough to warrant the
inference that they are true owners.

(c)  By acts of long possession and enjoyment of the land in
dispute.

(d) By the production of documents of title which must be
authenticated.

(e) By proof of possession of connected or adjacent land in
circumstances rendering it probable that the owners of such con-
nected or adjacent land would in addition be the owners of the land
in dispute.

See Idundun v. Okumagba (1976) 9-10 S.C. (Reprint) 140; (1976)
9-10 S.C. 227; (1976) 1 NMLR 200; Omoregie v. Idugienwanye (1985)
2 NWLR 41 at 54 - 59; Piaro v. Tenalo (1976) 12 S.C (Reprint) 19;
(1976) 12 S.C 31 at 37 and Achiakpa v. Nduka (2001) 7 S.C (Pt. III)
125; (2001) FWLR (Pt. 71) 1804 SC at page 282.

As I had previously observed above, the learned trial Judge duly
considered whether he proved his claim as pleaded upon the evidence
before it. Apart from the conflict in the evidence of the 1st P.W. and the
pleadings noted above, the trial court also found that P.W.3, Mmama
Ngbogbara, lied in his testimony with regard to what he claimed he did
concerning the oracle he allegedly consulted for the parties to discover
the true owner of the disputed land. The court below upheld that finding
and the appellant has not in this appeal shown in his argument that the
court below was wrong to have upheld that finding of the trial court.

In any event, it must be borne in mind that this court will not
interfere with the concurrent findings of fact made by the trial
court and the Court of Appeal unless such findings are perverse or
are not supported by the evidence or are reached as a result of a
wrong application of evidence or any principle of substantive law or
procedure. See Enang v. Adu (1981) 11-12 S.C (Reprint) 17; (1981) 11-
12 S.C 25; Nwadike v. Ibekwe (1987) 4 NWLR (Pt. 67) 718; Igwego v.
Ezeugo (1992) 6 NWLR (Pt. 249) 561; Afegbai v. Attorney-General Edo
State (2001) 7 S.C (Pt. II) 1; (2001) FWLR (Pt. 69) 1352; (2001) 14
NWLR (Pt. 733) 425; Arabambi v. Advance Beverages Ind. Ltd. (2005)

Mbani v. Bosi (2006) 5 KLR  Ejiwunmi JSC
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12 S.C (Pt. II); (2005) FWLR 581.
It is thus clear from the above authorities that the appellant

bears the duty of persuading this court to interfere with the con-
current findings of the lower court and the trial court. However,
from what I have said above, it is my humble view that the appel-
lant has not discharged that burden. It follows that this appeal has to
be dismissed as it lacks merit. I therefore dismiss it accordingly, and
affirm the judgment of the court below. As costs follow the event, the
respondents are awarded costs in the sum of N10,000.00.
__________________________________________________________

 KALGO JSC
I have read in draft the judgment of my learned brother, Ejiwunmi,

JSC., just delivered. I entirely agree with his reasoning and conclusions
and find no merit in the appeal. The learned trial Judge was right in reject-
ing the traditional evidence adduced by the appellant and the Court of
Appeal properly, in my view, affirmed that decision on appeal. There was
therefore concurrent findings which this court will not ordinarily inter-
fere with except where special reason was shown. No such reason was
shown here by the appellant. The appeal must therefore fail. It is accord-
ingly dismissed with costs as assessed in the leading judgment.
__________________________________________________________

MUSDAPHER JSC
I have had the opportunity to read before now the judgment of my

Lord, Ejiwunmi, JSC, just delivered with which I entirely agree. For the
same reasons so lucidly set out, which I adopt as mine, I too find no
merit in this appeal. I dismiss it and affirm the judgment of the court
below. I abide by the order for costs contained in the aforesaid judgment.
__________________________________________________________

MOHAMMED JSC
I have read in draft the judgment of my learned brother, Ejiwunmi,

JSC., which has just been delivered. I agree with his decision that there is
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no merit at all in this appeal.
The lone issue formulated in the appellants’ brief of argument for

the determination of this appeal reads:
“Whether the court below was right by confirming the decision of

the trial Judge in this suit? OR whether the decision of the trial court was
properly confirmed by the court below?”

In the action filed by the appellants at the trial High Court, the
appellants as plaintiffs claimed title to the piece or parcel of land in dis-
pute between the parties. The claim was based on traditional history of
the appellants’ ancestors being the founders and first settlers on the land
in dispute. The evidence called by them could not establish their claim for
title resulting in their action being dismissed by the trial court. The judg-
ment of the trial court was affirmed on appeal by the Court of Appeal.
Since the only issue raised by the appellants in their further appeal to this
court is not complaining against the judgment of the court below being
perverse or that there was a miscarriage of justice in the decision of that
court, their appeal must fail.

Accordingly, I also hereby dismiss the appeal with N10,000.00
costs to the respondents.
__________________________________________________________

ONNOGHEN JSC
This is an appeal against the judgment of the Port Harcourt Divi-

sion of the Court of appeal in Appeal No. CA/PH/376/86 delivered on
15th April, 1999, dismissing the appeal of the appellant against the judg-
ment of the Rivers State High Court holden at Bori Judicial Division in
Suit No. BHC/2/77.

The appellant as plaintiff claimed against the defendants now re-
spondents jointly and severally as follows:-

“(i) A declaration of title of the land known as “LUEBOCHI”
situate at Luusue Sogho, in the Bori Local Government Authority Area;
and

(ii) A perpetual injunction restraining the defendants, their agents
or servants from entering, claiming, selling or in any way interfering
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with the plaintiff ’s ownership of the said land.”
The facts of this case have been fully stated in the lead judgment

of my learned brother, Ejiwunmi, JSC., and I do not intend to repeat
them herein except of course to emphasise the point(s) being made. Suf-
fice it however, to state that the claim of the appellant is that the land in
dispute forms part of the land of his ancestor who acquired same by
original settlement but later granted portions thereof to the 1st respondent’s
ancestor named Agoo Gbosi on condition that the land would revert to
the grantor if and when the grantee or his successors decided to leave.
Appellant contended that between 1976 and 1977, the 1st respondent
sold portions of the land to other defendants/respondents thereby deny-
ing their overlord’s title; that this resulted in the matter being reported to
the chiefs and elders of Luusue Sogho who in accordance with the cus-
toms of the people and the consent of the parties consulted a juju priest
who determined that the land belonged to the appellant’s family but the
respondents refused to abide by that decision hence the action.

On the other hand, the respondents’ case is the opposite of that of
the appellant in that they contend that the land was originally acquired by
the ancestor of the 1st respondent which land subsequently devolved on
1st respondent who, in exercise of her rights of ownership, sold portions
thereof to others including other respondents. 1st respondent admitted
that a juju was consulted in relation to the land but contends that the
decision was rather in favour of the respondents.

At the conclusion of the trial, the learned trial Judge rejected the
version of the appellant and dismissed his claim resulting in his appeal to
the Court of Appeal, which court, as earlier stated in this judgment, dis-
missed same. Upon further appeal to this court, the issue for determina-
tion as formulated by learned counsel for the appellant, F.A. Oso, SAN.,
in the appellant’s brief of argument filed on 30/10/03 and relied upon at
the hearing of the appeal, is as follows:-

“Whether the court below was right by confirming the decision of
the trial Judge in this suit? OR whether the decision of the trial court was
properly confirmed by the court below?”

On the other hand, learned counsel for the respondents, Ledum A.
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Mitee, Esq., in the respondents’ brief of argument filed on 10/2/06 but
deemed filed and served on 13/2/06 and adopted in argument of the ap-
peal, formulated the following issue for determination:

“Whether the court below was right in holding that the trial court
rejected plaintiff/appellant’s case.”

I hold the view that the issues as formulated by both counsel are
substantially the same. Going through the arguments of counsel for the
appellant, and the grounds of appeal, it is obvious that the appeal is basi-
cally on the interpretation of the judgment of the trial Judge as confirmed
by the court below, not on evaluation of evidence by that court. The
argument of learned counsel for the appellant is that the Court of Appeal
was wrong in its interpretation of the judgment of the trial court particu-
larly when the court below held that the trial court never found as a fact
that the plaintiff’s ancestor made a grant of the land in dispute to the 1st
defendant’s ancestor and that at no time did the learned trial Judge accept
the traditional history of the plaintiff. Learned counsel for the appellant
further submitted that from the available evidence in relation to the grant
of the land to the ancestor of the respondent by appellant’s ancestor, the
learned trial judge did not out rightly reject the appellant’s evidence. The
above submission of counsel appears to be based on a passage in the
judgment of the trial court where the Judge stated thus:

“If this is true, then there had not been shown that it was a grant
or kola tenancy and which reserved the reversionary interest on the
plaintiff’s ancestors. It shows an out right gift which bestowed on the
1st defendant’s ancestors the ownership of that area. There was no find-
ing that it was given with a bottle of Kaikai and that it was not an out right
grant to them. It seemed to me that it was an out right grant to the 1st
defendant’s ancestors and the extent of the grant was not so clear. This
gave rise to each parties (sic) now giving out portions of the land and
then quarrel started to ensure (sic) resulting to this litigation.” See page
94 of the record.

The above passage is interpreted by learned counsel for the appel-
lant as follows:-

“What the learned trial Judge was saying was that:-
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(i) there was an actual grant by the ancestors of the appellants to
the ancestors of the respondents.

(ii)  that it was not a conditional grant.
(iii)  that it was an absolute grant.
(iv) that no consideration was offered by the respondents for the

said grant.” (See pages 8-9 of the appellant’s brief).
It is settled law that in interpreting a document or judgment, the

document or judgment must be read as a whole and interpreted in that
light with effort being made to achieve harmony among the parts, see
Akaighe v. Idama (1964) All NLR (Reprint) 317 at 322. I hold the view
that it  is in the light of that principle of interpretation that the issue in
controversy between the parties in the instant case can be resolved.
At page 91, the learned trial Judge set out the issue for determination
relevant to the present issue on appeal, to wit:

“1. Whether the land in dispute was wholly or partly granted to
the ancestors of the 1st defendant by the ancestors of the plaintiff and
what type of grant it was namely, whether it was one that amounts to a
tenancy i.e kola tenancy or an out right grant to the ancestors of the 1st
defendant.”

The learned trial Judge then proceeded to resolve the issue by
reference to the pleadings and evidence of the appellant to the effect that
the ancestors of the 1st defendant are strangers in Kaani who emigrated
from Luusue Sogho and came to the conclusion that:

“I am satisfied that the evidence of these people migrating from
Kaani had not been established. They were from Luusue Sogho as was
averred in the Statement of Claim paragraph 2”. See page 93.
Still on the issue also at page 93, the trial Judge stated thus:

“Also assuming that there was a grant as alleged by the plaintiff
by his ancestors to the ancestor of the 1st defendant it has to be shown
the exact area the grant was made............... The extent of the grant was
not so stated and had not been established.”

From the record, it is very clear that it was after these specific and
important findings that the learned trial Judge proceeded to state, in the
passage relied upon by learned counsel for the appellant which was ear-
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lier reproduced in this judgment, inter alia “........... if this was true, then
there had not been shown that it was a grant or kola tenancy ...........” At
page 94 of the record.

The opening of the passage clearly shows that what followed was
not the conclusion reached by the judge and therefore said by the way.

At page 98, the learned trial Judge also found inter alia as follows:
“On the foregoing, the balance of the evidence as to who owns the

disputed land verged Red in Exhibit “A” is more in favour of the defen-
dants than the plaintiff. The plaintiff has not therefore established that
the land was theirs from origin .................. The traditional history of
the defendants and the facts that they are in possession of the land and
findings of the chiefs and the oracle and positive acts of ownership dis-
played by them had tilted the scale in favour of the defendants. I thus
hold that the plaintiff has not proved the case and the reliefs sought
cannot be granted. I therefore, dismiss the case of the plaintiff with cost
in favour of the defendants.”

It must be noted that the above findings and conclusions were
confirmed by the Court of Appeal conferring on the findings the legal
status of concurrent findings of facts, which this court has persistently
held not to be liable to be set aside except under very exceptional or
special circumstances such as an allegation that the findings are perverse
or not supported by the evidence adduced and accepted at the trial, etc,
etc, which is not the case in the instant appeal. The learned counsel for
the appellant has not advanced any argument before this case as to why
this court should interfere with the concurrent findings of facts by the
trial and lower courts, and I find no legal basis for interfering.

Before concluding this judgment, it is important to note that there
is no particular format in writing a judgment. What matters is the content
of the judgment on the issues and once the judgment contains the tradi-
tional elements, I hold the view that it is not the duty of an appellate court
to interfere therewith merely on the ground of style, which is personal. It
is very clear as demonstrated in this judgment that the learned trial Judge,
notwithstanding his style of writing the judgment, identified the issues,
evaluated the evidence adduced and made clear findings of facts and
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arrived at definite conclusion.
In conclusion, I agree with my learned brother, Ejiwunmi, JSC.,

in the lead judgment that the appeal is without merit and ought to be
dismissed. I accordingly dismiss same and abide by the consequential
orders made in the said lead judgment including the order as to costs.

Appeal dismissed.


